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Before The
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Washington, D.C. 20554 MR 1993

FEDERAL COMMUN cmsw:ARWSS\ON

In The Matter Of QOFFICE OF TH

Policies and Rules Concerning MM Docket No. 93-48
Children’s Television Programming - -
Revision of Programming Policies
for Television Broadcast Stations
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TO: The Commission

REPLY COMMENTS OF
HALEY, BADER & POTTS

Haley, Bader & Potts (“HB&P”)! vursuant to the orocedures established in § 1.415 of the
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to the Notice of Inquiry 2 issued by the Commission in the above-captioned proceeding.

L Introduction.
In response to the Commission’s Notice of Inquiry, nearly 150 Comments were filed. As
1s to be expected when an inquiry deals with questions concerning two of the nation’s most
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not be used by broadcasters because they had not been developed with the assistance of an
outside panel of “experts.” This result would be directly contrary to the congressional directive
that all programming that is educational and informational be recognized by the Commission as
being appropriate for use by broadcasters in meeting their CTA obligations.

Similarly flawed is the counterproposal advanced by the American Academy of Pediatrics.
This counterproposal would have the Commission automatically exclude from consideration any
program that is in any way related to any product that has been sold within two years of the
initiation of the program. This obviously is just an indirect way of re-introducing the question of
the appropriate definition of program length commercials, despite the fact that the Notice of
Inquiry does not propose to examine that question. Moreover, it fails, as did the Children’s
Television Workshop proposal, because it would prevent broadcasters from using programming
that in fact is educational and informational. It would also prevent program producers from
selling program-related products that may, in and of themselves, have an educational value and
that certainly could be used to help sustain a program and make it, if not profitable, at least break
even.

Rather than relegating the determination as to whether programming is educational and
informational to a panel of experts and rather than automatically labeling programming as not
being educational or informational because it may have a commercial component, the Commission
should instead adopt the approach suggested by HB&P in its Comments.” Under that approach,
the Commission would adhere to the procedure it currently uses in other instances in which a
violation of the Commission’s rules and policies is alleged. Namely, the broadcaster would
provide the requisite children’s educational programming information to the Commission, as is
currently required by the Commission’s rules. If the Commission staff questions whether a
program on the list was, in fact, educational or informational, it would ask the broadcaster to
supply evidence as to the program’s educational or informational content. The broadcaster would

then be free to supply a further explanation, supported by expert testimony if the broadcaster so

7 HB&P Comments at pp. 19 - 21.






even the networks cannot readily sustain. Simply stated, the money for the production of seven
hours worth of new educational programming is simply not there.

Moreover, the Commission itself has recognized that the legislative history of the CTA
suggests that no minimum criterion should be imposed.!! The only apparent reason for departing
from this recognition is the Commission’s concern that broadcasters apparently may not be
meeting their obligations under the CTA. As HB&P explained, however, that appearance is
deceptive and stems from the fact that the Commission’s rules had not been in effect long enough,

prior to the filing of the programming submissions upon which the Commission relied, to give the

. Commission a trug picture of broadcasters’ efforts to comply with the CTA.1? Simply to igpore




the utility of short-segment programming, the Commission, in the Memorandum Opinion and

Order'¢ on reconsideration, relegated short-segment programming to a complementary role for it
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informational programming in order to fulfill the CTA’s programming requirement, and can only
rely upon short-segment programming as a means of “contributing” toward the fulfillment of that
requirement.!”

In the Notice of Inquiry, the Commission proposed to downplay yet further the use of
short-segment programming. Unfortunately, the Commission’s explanation in the Notice of

Inquiry of the role of short-segment programming, rather than clarifying the role of such

programming, has only further confused the issue. As a result, certain commentators have
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standard-length programs, the broadcaster will certainly opt for the latter course if that is the
course that will help expedite the renewal application. The processing standard would become a
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with CTA obligations.

Such a de facto rule would be counterproductive to the purposes of the CTA. Not only is
short-segment programming often better suited for the education of children, but such programs
are cheaper to produce and can be more readily produced using local talent. An independent
UHF station in a small market will have a very difficult time producing even a single weekly local
children’s television program -- despite the Commission’s obvious interest in seeing that local
programming is produced. That same station can, however, produce a series of short programs.

Moreover, as HB&P pointed out in its initial Comments, short-segment programming is
much more likely to reach a substantial number of children.!® Most educational programs have
regular viewership figures that are a fraction of their entertainment counterparts. A child who
would quickly lose interest in even a popular educational program like “Sesame Street” might
well be inclined to listen to the educational message if it were short and included in a more
diverting and entertaining program. It makes far more sense to reach a large number of children,
many of whom might be disinclined to watch any program that appears to be “educational,” than
it does to tailor programming to an elite few who do not need the additional educational stimulus
that a full-length educational program might provide.

Broadcasters’ experience with public affairs programming is instructive in this regard.

particularly attractive to a younger audience -- have long been confronted with the public interest
dilemma that the Commission must now face with respect to children’s television programs. CHR
stations learned long ago that the classic program-length public affairs program attracted very few

people. The younger audience that was supposedly being served by such programming simply






Conclusion

The Commission should refrain from adopting the three policy changes proposed by it in
the Notice of Inquiry. Any Commission action at this time is premature. In addition, each of the
policy changes would deprive broadcasters of the discretion that is a constitutionally-prescribed
element of the CTA, and, in so doing, would be contrary to the explicitly-articulated

congressional intent. Accordingly, this proceeding should be terminated.

Respectfully submitted,

HALEY, BADER & POTTS

By: @v\//@ —
JS)){ M. Pelkey /

HALEY, BADER & POTTS
Suite 900

4350 North Fairfax Drive
Arlington, VA 22203-1633
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